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CHILD-SUPPORT LAWS AND 

CONTRACEPTIVE CARE 
Timothy Irwin* 

The paper uses a simple theoretical model of potential 
parents' contraceptive decisions to analyze the effects of 
different child-support laws on contraceptive care, the 
probability of accidental pregnancy, and the distribution 
of welfare. Among other things, the model implies that 
under noncooperative contraceptive decision making 
the rules of paternal, maternal, and joint liability are all 
inefficient, while a combination of a liability rule and a 
tax is efficient. Under cooperative contraceptive deci
sion making, it shows that the effects of these rules are 
reversed: the combination of liability rule and tax is 
inefficient, while the others are all efficient. 

Governments sometimes impose child-care obligations on absent 
parents. In particular they may require an absent parent to make 
payments to the caregiving parent or to the government. They may 
do so in part because they want to distribute the costs of child care 
in a way they consider fair. But they may also be interested in the 
effects of child-support laws on the behavior of parents and 
potential parents. For example, they may want to encourage 
mothers and fathers to stay with their families because of a concern 
about the effects of single-parent families on children's welfare or 
in order to reduce the cost of grants to poor single parents. Finally, 
they may want to influence people's decisions about how much 
care to take to avoid conceiving unwanted children. 

In analyzing these issues, it will help if we distinguish two cases 
that may be of interest to policymakers . First, we could consider the 
contraceptive decisions of potential parents who do not want to 
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have a child. In this case, children are accidental and unwanted by
products of sex, and the policy issue is how to induce the potential 
parents to take due care to avoid becoming actual parents. Second, 
we could consider the child-care decisions of actual parents. In this 
case, the policy issue is, Who should look after the child and who 
should pay the costs of that care? 

This note offers an economic analysis of the first of these 
questions. It attempts to elucidate some of the issues involved in the 
choice of child-support policy by examining the implications of 
different legal rules for contraceptive choices and the probability of 
childbirth. The paper will assume that the individuals involved are 
perfectly rational and perfectly informed. It should thus be consid
ered as an initial step in the analysis of policy; a fuller analysis 
would consider the implications of dropping the assumptions of 
rationality and perfect information. 

A SIMPLE MODEL OF CONTRACEPTIVE CARE 
When children are unwanted and accidental, we can usefully apply 
Shavell's (1987) model of accident law to child-support law. Acci
dental pregnancies are different from the typical accidents of tort 
law in that the parties involved are typically not strangers. But there 
are enough similarities to make Shavell's analysis interesting. Ap
plied to accidental children, the model is as follows. 

Given that a couple have chosen to have sex, they need to weigh 
the costs of taking different levels of contraceptive care against the 
potential costs of having a child. The costs of taking contraceptive 
care are the costs of obtaining contraceptives (money, time, and 
embarrassment, for example) as well as any costs associated with 
using them (less sexual pleasure and health risks, for example). 
The probability of having a child is a function of the level of 
contraceptive care taken by both the male and the female sexual 
partner. 

The loss borne by the couple, CZ, is given by the following 
equation: 

CL = x + y + p (x,y) L 
where 

x > 0 and y > 0, and 
x = the level of contraceptive care taken by the man, 
y = the level of contraceptive care taken by the woman, 
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pCx,y) = the probability of pregnancy as a function of jcand y, and 
L = the cost of having and taking care of a child. 

L should be interpreted to include any cost of a child, including for 
the woman any cost of being pregnant. We have implicitly assumed 
that the per-unit cost of both x and y is one. The analysis will not 
consider the effects of price changes on outcomes of interest, so 
there is no harm in this assumption. We assume further thatpxix,y) 
< 0, pj^x,y) > 0, py(xyy) < 0, pj<x,y) > 0, andpjix,y) > 0, where the 
subscripts denote partial derivatives. That is, increased care by 
either the man or the woman reduces the probability of conception, 
but at a diminishing rate, and that increased care has a bigger effect 
the lower the other partner's level of care. Finally we assume, for 
the moment, that the optimal contraceptive choice involves both 
the man and the woman taking some care. 

The couple's joint welfare is maximized by minimizing the 
expected loss from having sex, which implies that the optimal level 
of male contraceptive care, .%*, satisfies 

px(x,y)L = -1 
and y satisfies 

p<Lx,y)L = -1 
The losses suffered by the man and the woman, ML and FL, 

respectively, are given by 
ML = x + p Cx,y) fL 

FL = y + p(x,yXl - J) L 
where /is the fraction of the cost of the child borne by the man, 
0 < / < l .  

NONCOOPERATIVE DECISION MAKING 
The couple could make decisions about contraceptive care 
noncooperatively or cooperatively, that is, independently or jointly. 
Although cooperative decision making may be the more common 
case, it is useful to consider the noncooperative case as well, 
because transactions costs and strategic behavior mean that couples 
may not always act cooperatively. The noncooperative case will 
also serve as a reference point from which to compare the coopera
tive case. In considering the noncooperative case, we can apply 
what Cooter (1982, 18) calls the "normative Hobbes theorem," 
which is the view that "the role of law is to minimize the inefficiency 
that results when bargaining fails" or, put differently, to maximize 
the value of the noncooperative solution of the game being played. 
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In the noncooperative game, the man's welfare is, excepting 
corner solutions, maximized by setting xso that it satisfies 

p(.x,y)L = -Iff 
while the woman sets her level of contraceptive care, y, so that, 
again excepting corner solutions, it satisfies, 

Pyix,y) = -1/(1 -J). 
We can now analyze the effect of child-care laws (or "rules") on 
contraceptive care. 

One possible rule gives the woman the obligation to pay all the 
costs of child care. Call it the maternal-liability rule. If we wanted, 
we could also describe it as a rule that gives the father—and the 
child, the government, and everyone else—the right to have the 
woman look after the child. Mathematically, it is represented by 
setting/*= 0. In this case, the man's welfare is maximized by taking 
no contraceptive care (setting x = 0, a comer solution to the 
minimization problem). The woman then setsy*, the optimal level 
for her under the maternal-liability rule, so that it satisfies 

p/0,yw)Z=-l. 
Noncooperative decision making under this rule generates an 

inefficient result. The man takes too little care from the perspective 
of the couple (and society). Similarly, the woman's level of care, 
while optimal given the man's level of care, is now too high in the 
sense that the same probability of contraception could have been 
obtained at a lower cost. Formally, we know thatp (0,y") = p Cx* y*), 
since they are both set equal to the same value, namely -1/Z. Since by 
assumption **> 0, p^ > 0, and p^ > 0, it follows that y*< y». 

An alternative rule would be to give the man the obligation to pay 
for the costs of the child or, equivalently, to give the woman—and 
everyone else—the right to have the man look after the child. Call 
this the paternal-liability rule. Mathematically, it is represented by 
f— 1. Analogous problems afflict this rule. The woman sets her level 
of care too low, and the man compensates by taking more care. 

The problem here is that care should, in general, be taken by 
both parties. Rules that place liability on one party alone, such as 
maternal and paternal liability, cannot induce both parties to take 
optimal care. They are the equivalent of the rules of strict liability 
and no liability in tort law. Indeed, we could have described them 
as such had we taken the perspective of one of the parties. From the 
woman's perspective, for example, maternal liability is strict liabil
ity and paternal liability is no liability. Our result, then, is an 
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application of Shavell's demonstration that the strict-liability and 
no-liability rules are suboptimal when both the injurer and the 
victim should take some care to avoid accidents. 

A rule that divided the costs of child care between the man and 
the woman might appear a reasonable alternative to the extremes 
of no liability and strict liability. And it is this rule that most closely 
represents a government policy of requiring an absent parent to 
make child-support payments to the caregiving parent. Call this 
rule a joint-liability rule. It is the analogue of Shavell's strict-
division-of-costs rule. Mathematically, it is represented by 0 < f< 1. 
Unfortunately, this rule also fails to generate the optimal levels of 
contraceptive care. For 0 </< 1, the value of jcthat satisfiesp(^x,y)L 
= -l//will be less than the value that satisfies p(^x,y)L = -1, since 
pJXy) > o. 

The same argument applies to contraceptive care by the woman. 
Thus under the joint-liability rule, both the man and woman take 
less contraceptive care than is optimal. The probability of childbirth 
is therefore too high. 

Are there any legal rules that would generate efficient contracep
tion in a noncooperative game? The preceding analysis suggests 
that the following rule would work: make one of the parents strictly 
liable for the costs of child care and if a child is bome impose a tax 
equal to its cost on the other. Call this the tax-plus-liability rule. 
Suppose the woman is liable and the man pays the tax, T. Then 

ML = x + p (x,y) T, and 
FL = y + p (x,y) L 

The man sets xf , the optimal value of x under this rule, so that it 
satisfies 

Px(tf,y)T= -1, and 
the woman sets yf so that it satisfies 

pyix,yf)L = -1 
The woman's problem is the same as the problem we solved to find 
y* so y = y* Since Tis set to equal Z, the man's problem is the same 
as finding x* so xf = x*as well. Intuitively, the tax-plus-liability rule 
works because both the man and the woman take account of the 
full cost of children in making their contraceptive decisions. 

Shavell shows that there are also several efficient nontax rules in 
the case of standard accidents, including a negligence rule, strict 
liability with the defense of relative negligence, negligence with the 
defense of contributory negligence, and comparative negligence. 
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All of them work by inducing one of the parties to take optimal care; 
the other then has complete liability for any losses and therefore 
also takes optimal care. All of these rules, however, require a court 
to determine whether at least one of the parties in an accident took 
at least the optimal level of care. While these rules might conceiv
ably be used to improve contraceptive decisions, we will not 
consider them. They appear difficult to use in practice because of 
the difficulty of ascertaining the relevant facts, such as what contra
ception was in fact used and what would have been optimal. 
Accidental conceptions typically have few disinterested witnesses. 

Before considering cooperative decision making, we can con
sider what the effects of the different rules are in the case that 
optimal contraceptive decision involves either the man or the 
woman taking all the care, rather than each taking some. This 
would be a natural solution if we were modeling contraceptive care 
as a dichotomous variable—use contraception or do not use 
contraception—rather than as a continuous variable, as we have 
been. In this dichotomous case, the man should use contraception 
if male contraception is more effective than female contraception 
(if /XI,0) < /j(0,1)) and the woman should use contraception if 
female contraception is more effective than male contraception (if 
p 1,0) > /XX), 1)). 

Now either the maternal- or the paternal-liability rule is efficient. 
If male contraception is more cost-effective than female, a paternal-
liability rule is efficient. If female contraception is more cost-
effective than male, a maternal-liability rule is efficient. 

This is a special case of a general principle that applies to many 
areas of law. If transaction costs or strategic behavior inhibit 
cooperation, the efficient legal rule is the one that assigns a right to 
the person who values it most. This formulation of the principle 
perhaps applies most obviously to property law, but it also applies 
to tort law. Define the right in the problem at hand as the right to 
have the other party look after the child. If male contraception is 
more cost-effective than female contraception, the right is more 
valuable to the woman than to the man: the right saves her more in 
contraceptive costs than it saves the man. Thus the efficient solution 
gives the woman the right or, in other words, makes the man liable 
for the costs of the child. (An alternative formulation of the principle 
that applies more naturally to tort law is this: assign liability to the 
least-cost avoider of risk, or in the case at hand the least-cost 
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contraceptor.) Let's turn now to the case of cooperative decision 
making. 

COOPERATIVE DECISION MAKING 
Suppose first that there are no transaction costs affecting coopera
tion between the man and the woman and that strategic behavior 
does not prevent cooperative solutions. What are the effects of the 
different rules we have considered: maternal liability, paternal 
liability, joint liability, and tax plus liability? We consider the simple 
liability laws first and then the hybrid tax-plus-liability rule. 

Before Coase, it might have been thought that choice between 
different liability rules that distributed the cost of the accident in 
different ways would almost certainly influence contraceptive 
decisions— that paternal liability would encourage men to use 
contraception, for example. As Coase and his subsequent interpret
ers have shown, though, the mother and father will in the absence 
of transaction costs take the optimal amount of contraceptive care 
under the maternal- , paternal- and joint-liability rules.1 When they 
decide cooperatively and in the absence of transaction costs, they 
minimize CL, their joint loss function, and thus choose x* and y* 
under any of these three liability rules. 

The normative Coase theorem can now be contrasted with the 
normative Hobbes theorem. Unlike the normative Hobbes theo
rem, the normative Coase theorem assumes cooperative decision
making and, in particular, that bargaining parties will not forego 
potential surpluses from trade by acting strategically. It is the view 
that we should "structure the law to remove the impediments to 
private agreements" (Cooter and Ulen 1988,101)—in particular, we 
should minimize the costs of the transactions that need to take place 
to reallocate rights to the parties that value them most. We can see 
how the "theorem" might apply by imagining rules that would 
violate it. Suppose, for example, that neither potential parent was 
liable. In that case, either the potential child would be liable or 
someone else such as the government would be liable. Transaction 
costs between the unborn child and the parents are effectively 
infinite; so a child-liability law would not satisfy the normative 
Coase theorem. Transaction costs between the government and the 
potential parents are lower, but they are still probably higher than 
between the potential parents. So this liability rule probably fails 
the normative Coase test, too. Under most circumstances, we 
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would expect the paternal-, maternal-, and joint-liability laws to do 
well when judged by the normative Coase test, since the parents 
can transact with each other relatively easily. (Later, we consider 
the implications of assuming that the cost of transactions between 
the potential parents are important, though still low enough to 
make cooperative decision making a possibility.) 

While paternal, maternal, and joint liability are all efficient, the 
choice between them may affect the distribution of welfare. A rule 
of paternal liability, for example, gives the mother a stronger 
starting position, or threat point, in bargaining over contraceptive 
care; but so long as they choose cooperatively they will choose 
optimally. The man will pay the woman to take the level of care that 
is best for both of them jointly (assuming again that x* y*> 0). Under 
maternal liability, she will have to pay him something. 

If we broaden our perspective of the problem at hand, however, 
it is less clear what will be the distributional consequences of 
different liability rules. In a more complicated model, we would 
need to consider the man and woman's decisions about whether 
and with whom to have sex. In the presence of a maternal-liability 
rule, for example, women will be less eager to have sex. Men may 
therefore have to give up part or all of the distributional gains we 
have just considered in order to persuade women to have sex. In 
general, the effect of legal rules on the distribution of income is 
diminished when the parties are in a contractual or market relation
ship with each other (Polinsky 1989, 121-127). 

This argument, even if true in a traditional economic model of 
contractual decision making, is likely to strike some people as 
unconvincing. It might well be argued that women would not make 
up in contracting over sex what they lost in a change from paternal 
to maternal liability. Such arguments are hard to address in a 
standard economic analysis, and we will not pursue the subject in 
any detail. Sen (1990), however, sketches the outlines of an analysis 
of intrahousehold bargaining between men and women that may 
provide a foundation for the intuition that liability rules affect the 
distribution of welfare in a contractual setting. Adapting Sen's 
analysis to the problem at hand, we first assume that a person's 
well-being may differ from a standard preference-based measure 
of her utility. Then we note that liability rules may affect percep
tions of fairness: under a long-standing maternal-liability rule, for 
instance, it may be believed that women have a moral duty to pay 
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the costs of children. If women believe they have such a moral duty, 
they may change their valuation of paying the costs of children; in 
terms of their preferences, the costs may be offset by the benefit of 
doing the right thing. If the moral benefits perfectly offset the costs, 
the maternal-liability rule does not alter women's approach to 
bargaining over sex. 

In any case, let us suppose for the moment that the different 
liability rules do have different distributional consequences. If Z, 
the loss represented by child care, is unrelated to the distribution of 
wealth between the mother and the father, the level of contracep
tive care and thus the probability of childbirth is invariant to the 
liability rule. If, on the other hand, Z changes with the mother and 
father's wealth, the distributional effects might affect the probabil
ity of childbirth. However, the probability remains pareto-efficient. 

Thus cooperative decision making solves the efficiency prob
lems associated with maternal, paternal, and joint liability. It also 
destroys the efficiency of the tax-plus-liability rule. Under this rule, 
assuming that the tax is set equal to Z, the couple's joint loss is 

CL = x + y + pGxr,j>)2Z 
The couple will therefore choose xt and yK. so that they respectively 
satisfy 

pJixf,y)L = 1/2, and 
py(x,y)L= 1/2. 

They now take contraceptive care up till the point where its 
marginal benefit is equal to half its marginal cost: they take too 
much contraceptive care, that is, and the probability of childbirth is 
inefficiently low. Why does the tax rule work in the noncooperative 
but not the cooperative case? In the former, it works to internalize 
an external cost. Cooperation also works to internalize all costs, 
however, and thus a tax in a cooperative setting is detrimentally 
distorting. 

What happens when the transactions between the potential 
parents are costly? If they are high enough, cooperative decision 
making will not be efficient, and we return to the case of noncoop
erative decision making discussed earlier. Specifically, cooperative 
decision making will occur only if the transactions costs are less 
than CJ£x*y*) — ClX^xf1, yO, where the superscript n refers to the 
noncooperative levels of care given the liability rule in force. 
Suppose, however, that transaction costs are positive but not 
necessarily more than Cl£x*,y*) - CZOe", yD and that they vary 
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according to which party initiates the bargaining that leads to a 
cooperative solution. Calabresi and Melamed (1972), citing an 
earlier work by Calabresi, The Costs of Accidents(1970), suggest an 
interesting rule for choosing among liability laws in this case. 
Calabresi and Melamed frame the rule as follows: 

In particular contexts like accidents or pollution this suggests putting 
the costs on the party or activity which can most cheaply avoid them; 
... in the absence of certainty as to who that party or activity is, the 
costs should be put on the party or activity which can with the lowest 
transaction costs act in the market to correct an error in entitlements 
by inducing the party who can avoid social costs most cheaply to do 
so.(1096—1097) 
To consider their rule, suppose also that the optimal contracep

tive solution involves one party taking all the care, but that the 
government cannot tell which party that is, so that it cannot employ 
the rule of assigning liability to the least-cost avoider of risk. To 
make this plausible, imagine, first, that the cost-effectiveness of 
contraception varies among individuals, so that in some couples 
the man should take all the contraceptive care and in others the 
woman should take all the contraceptive care; and, second, that the 
government cannot observe the characteristics of individuals that 
determine the cost-effectiveness of their taking contraceptive care. 

Does this rule have any application to the problem of accidental 
children? It would if social custom made it easier for either the man 
or the woman to initiate bargaining. For concreteness, suppose that 
women are discouraged by social custom from questioning the 
status quo. As a result, let us assume, the transaction costs of female-
initiated bargaining are always greater than CZXyy) - CL(X", y") 
while the transaction costs of male-initiated bargaining are less than 
CLix',y) — CJXx", y) when and only when the liability rule is 
inefficient for the couple under consideration. 

In this case, it seems that Calabresi and Melamed would choose 
paternal liability. But, if we have interpreted their rule correctly, it 
is not clear that it matters. To see the problem with the rule, consider 
paternal and maternal liability in turn. Under paternal liability, if the 
man is the least-cost contraceptor, the efficient outcome occurs 
without bargaining: the man should use contraception and the rule 
induces him to do so. If the woman is the least-cost contraceptor, 
there are potential gains from trade, and the man will pay the 
woman to take on the contraceptive burden. Either way, the right 
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party uses contraception. Now consider the maternal-liability rule. 
If the woman is the least-cost contraceptor, she should use contra
ception and the rule induces her to do so. If the man is the least-cost 
contraceptor, the man should use contraception; but the woman 
will not initiate bargaining, because the transaction costs would be, 
by assumption, greater than the gains from trade. Perhaps this is 
why Calabresi and Melamed suggest their rule for choosing be
tween legal rules. But the man would initiate bargaining in this case 
and offer to use the contraception if the woman made him a 
payment of an amount less than her cost of using contraception but 
greater than his. Thus the choice of rule is unimportant, and 
Calabresi and Melamed's rule appears to add no value. 

CONCLUSIONS 
What conclusions can we draw from this brief analysis of the effects of 
child-care laws? Most important to the analysis is whether contracep
tive decisions are made cooperatively or noncooperatively. 

If they are made noncooperatively, no straightforward liability 
rule is efficient in general. Complete paternal liability will lead the 
woman to take no care. Complete maternal liability will lead the 
man to take no care. The more common rule of joint liability leads 
both the man and the woman to take too little care. The only rules 
that in general produce efficient outcomes are negligence rules, 
which are likely to be impractical in the case at hand, and a rule that 
in effect makes both the man and the woman liable for all the costs 
of children, for example, by making one liable and taxing the other 
an equivalent amount. 

Under cooperative decision making, however, all the rules are 
efficient, except for the tax-plus-liability rule, which leads to 
excessive contraceptive care. 

Is it cooperative or noncooperative decision making that is the 
more realistic assumption, then? The question is largely beyond the 
scope of this note, but we can make a few observations. The cases 
in which noncooperative decision making is usually considered 
likely are those involving many parties (a firm considering whether 
to emit pollution over a city) and those involving strangers (a driver 
considering how much care to take to avoid hitting a pedestrian). 
In other cases, cooperative joint-profit-maximizing decisions seem 
likely. Since contraceptive decision making involves two people 
only—two people who are not complete strangers—cooperative 
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decision making may be expected. Indeed, Hoffman and Spitzer 
(1982) find in an experimental setting similar to the choice of 
contraceptive care under different liability rules that individuals act 
cooperatively under both full and incomplete information. On the 
other hand, contraceptive bargaining may sometimes be subject to 
transaction costs that do not beset other cases. For example, a 
recently acquainted couple may be embarrassed to talk about sex 
and contraception. In addition, explicit bargaining over each party's 
obligations tends to imply a lack of mutual trust. In related contexts, 
some researchers have argued that treating individuals as untrust
worthy actually makes them less reliable and honest than they 
would have been had they been treated in a trusting manner As a 
result, it is said, it may be optimal for principals not to intensively 
monitor agents with whom they have a close personal relation
ship.2 If what might be true of monitoring were true of contracting, 
explicit bargaining over contraception would have extra costs; but 
at the same time trust might sometimes facilitate the realization of 
the cooperative solution without explicit bargaining. Low-cost 
bargaining also requires that the parties can easily make side 
payments to each other, so that the realization of a cooperative 
surplus does not make one of the parties worse off than in the 
absence of cooperation. In the case of agreements between close 
friends, explicit side payments tend to be socially disfavored (that 
is, are more costly); other less-explicit forms of redistribution, such 
as payments in kind or gift giving, may be more socially acceptable, 
but in contrast to the pecuniary side payments of traditional game 
theory, they are not generally cosdess. It is not obvious, therefore, 
how often cooperative decision making about contraception is 
likely to occur. 

Notes 
^See Cooter (1986), for example, for an explication of the general point. 

See Williamson (1993), for example. 
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